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STATE F VEDMONT
ENVIRONMNTAL BOARD
10 V.S. A CHAPTER 151

RE.  Paul E. Blair Famly Trust Land Use Permt

Route ? #4C0388-EB
WIliston, Vermont 05495

. This is an appeal from Land Use Permt #4c0388-EB,

I ssued by the! District #4 Environnental Comm ssion on Janu-
ary 28, 1980, authorizing the Paul E Blair Famly Trust to
devel op a 30-1ot commercial subdivision along Routes 2 and 2A
in WIlliston, Vernont. The appeal was filed by the Chittenden
County Regional Planning Commission on February 27, 1980. The
Envi ronnmental Board heard evidence and oral argument on this
matter on April 7, April 8 and May 27, 1980.  Following the
hearings of April 7 and 8, the applicant submtted additional
witten evidence to the Beard on issues raised in the initial
hearings. Subsequently, on April 30, 1980, appellant Chitten-
den County Regional Planning Commi ssion submitted a request

to withdraw its appeal. on My 27, 1980 the Board considered
and granted this request a: well. as the requests of the appli-
cant and the State of Vernont to rule on the issues presented
on the basis of the existing record. ~On June 11, 1980 the
Board concluded that no further hearing would be necessary,
and adjourned the hearing on the appeal.

The parties to the appeal are:

The Agg)li_cant, Paul E. Blair Famly Trust, by Peter
M Ilins, Esq.;

The Town of williston by George Baron, Sel ectnan,

~and John Heins, “hairman;

Wliiston Planning Comm ssion by George Cerecke, Chair-

man; o

Chittenden County Regional Planning Comm ssion by
Arthur Hogan, Executive Director; !

State of Vernont by Stephen B. Sease, Esq.;

G Dana Alling, an adjoining property owner.

| NTRODUCTI ON

The issues raised in this appeal were clarified by the
parties at the Prehearing Conference and were set forth in a
Prehearing Report and Oder dated May 26,1980. That report
identified the follow ng issues in the appeal:

| ssue #1. Wiether this application was a proper circunstance
for the use of an unbrella permt;

|ssue #2. If it was a proper cipcumstancei whet her the Dis-
trict commissicn correctly applied the unbrella
permit policy to the several criteria of Act 250; anc

| ssue #3. Wiether the Disurict Comm ssion correctly eval uated
the evidence with respect to any of the criteria
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identified by the appellant as being in dispute on
a factual basis.

On April 7,1980, the Board heard evidence and ora
argunent on a notion, entitled a Mdtion for Summary Judgment,
filed by appellant Chittenden County Regional Planning Com
mssion. This notion raised for the Board' s consideration
i ssue #1 of the prehearing order as well as issue #2 to the
extent that that question could be decided by reference to
the permt application materials, the decision of the D s-
trict Commission, and the permt itself. The issues were then
submtted to the Board for decision. In an oral ruling of
that date, issued on April 15, 1980 in the formof a Menoran-
dum of Decision, the Board ruled on issue #1 and reserved
judgnent on issue #2. Wth respect to the first question,
the Board ruled that, "in General the use of a broadly-condi-
tioned permt process for the commercial park was within the
discretion granted to the District Comm ssion by the Act and
the Rules of the Environnental Board, and was neither governed
by nor precluded by the Beard's specific policy for review of
nonprofit industrial park projects."” The Board reserved judg-
ment on issue #2, however, reasoning that it was unnecessary
to rule on the structure of the permt on its face at that
tine, since the parties were prepared to go forward with evi-
dence on all of the criteria of the Act. As the Board observed
inits later witten decision, "[tlhe appeal thus raises the
entire aFFIication for de novo review In this process, the
Board wi make an independent determ nation of the procedures
and assunptions it will enploy in evaluating this application
agai nst the standards and criteria of the Act." Following the
wi t hdrawal of the appeal of the Chittenden County Regi onal
Pl anni ng Comm ssion, the State of Vernont, a statutory party
to the proceedings, requested a ruling fromthe Board on
i ssue #2, arguing that the permt was inconsistent on its face
because it appeared to approve the devel opment of parts O
the project that had not been found to satisfy all of the sub-
stantive criteria of the Act. After deliberation, the Board
ruled that it would conply with the state's request and rule
on that question on the basis of the materials and evi dence
already submtted to the Board for its review.

In addition to those natters brought before the Board in
its review of issues #1 and #2 (the aﬁplication materials, the
District Conmssion's decision, and the permt itself), the
parties have submtted to the Board evidence on three of the
ten criteria of the Act. “Our de novo review of the factual
anal ysis and concl usi ons of the District Conmi ssion pursuant

to issue #3 of the prehearing order is thus limted to those
criteria.

FI NDI NGS_OF FACT

1. Applicant proposes to construct a project consisting of
5,700 feet of roadway and other inprovenents and a 30-lot
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commercial subdivision on a parcel of 109 acres in Willis-
ton, Vermont. This project is presently planned and designe
only in outline form. The application contains detailed
information on the design of the roadway, stormwater
management system and some utility services for the project.
The applicant does not, however, identify any particular
commercial tenants for the lots of the subdivision.

Despite the lack of concrete information on many important
aspects of the project’'s design and its consequent environ-
mental. and economic impacts, the District Commission found
that the project as a whole satisfied the substantive
criteria of Act 250and issued a land use permit for the
entire project. This permit was a heavily-conditioned one,
however. Condition #14 of the permit states:

Prior to the commencement of any construction on any

of the 28 commercial iots, except for improvements
specifically permitted herein, the purchasers or lessees
of said lots shall apply to become co-permittees to

Land Use Permit #4C0388 by requesting a permit amend-
ment. The District Ccmmission shall evaluate amendment
requests and may impose conditions with respect to com-
mercial facilities within this park in accordance with
the following criteria of Act 250: 1 (air pollution);
1(B) (waste disposal); 1 (stormwater management); 1(C);
(4); (5); (7); (8);9(A);9(F); and 9(K). A rebuttable
presumption exists as a result of this permit that commer-
cial developments in (conformance with the applicant’s
overall plans and covenants satisfy the other criteria
of Act 250. However, the District Commission reserves
the right to review a project under any criteria if it
iIs not consistent with the plans or our findings of fact.

The applicant has planned and presented the project in
three phases: Phase 1, consisting of 4 or 5 lots, is
scheduled to be built first. This phase will be served

by an on-site septic system capable of handling 4300
gallons/day of wastewsater. Phases 2 and 3 cannot be served
by an on-site system because the soils on the site are

not suitable for wastewater disposal. The applicant plans
to serve developments in these phases through a hookup

to a municipal sewer system.

The municipal sewer system necessary to serve Phases 2 and
3 of this development does not exist. At the time of
this application and appeal, the Town of Williston has not
yet voted to authorizs construction of a municipal sewer
line that could serve the Blair Park site. The applicant
has not demonstrated t-o the District Commission or to this
Board that municipal sewer facilities will be available
to serve this project, or that a discharge of the magnitude
planned for the project can be served adequately by those
as-yet-unbuilt facilities. The applicant has therefore
been unable to address the issue of wastewater disposal
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from Phases 2 and 3with the specificity necessary to
meet its burden of proof as required by the Act. On the
basis Of the evidence submitted to us, we are unable to
find that all three phases of this project can be built
as planned without imposing, an undue adverse effect on
water quality, and we are unable to find that this project
willsatisfy all applicable Health and Water Resources
Department regulations regarding the disposal of wastes.

The appliicant projects that this project, when complete,
will generate approximately 19,000 automobile trips per
day. A trip generation rate of this magnitude creates
the possibility of a potentially serious adverse effect
on the air quality of the Town of Williston and neighboring
towns. Recognizing the potential significance of this
problem, the District Commission placed a condition on the
permit requiring repeated air quality impact studies at
stated points in the development process. The District
Commission did not, however, review the project as a whole
with respect to this criteria of the Act.

The applicant has prepared an air quality impact study for
the project as a whole and has presented that study to

the Board. Serious questions may be raised concerning

the assumptions employed and results reached in that study.
On the basis of the evidence submitted to us, we are unable
to find that this project, if built as planned, will not
create an undue adverse effect on air quality.

We find that this project has considered water conserva-

tion techniques and has incorporated them into the project
design. The applicant 's protective covenants will require
the installation of w:ter-conserving plumbing fixtures in
all structures built in the project.

We find that the stormwater discharge management system
proposed for this project, as approved by the Agency of
Environmental Conservation and the District Commission,
will satisfy the requirements of the Act with respect to
stormwater discharges.

we find that sufficient water is available to supply this
groject and no existing water supply will be unreasonably
urdened because of the development of the project. The
Champlain Water District will supply water to the project
through the Town of Williston's water system. These
systems have adequate capacity to serve the project with-
out adversely affecting current users. Adequate water
supply for fire protection will be provided by a 500,000
gallon storage tank located near Taft Corners, and 6"
service mains and sprinkler systems in any building over
12,000 square feet.
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CONCLUSIONS OF LAW

The Board's review of the matters originally raised in
this appeal has been |imted by the decision of the

appel lant? Chittenden County Regional Pl anning Conm s-
sion, to withdraw its appeal after the first two days of
hearings.' The scope of the Board's review of District
Conmi ssion decisions is limted to those natters brought
to the Board and opened up for its review by the parties.
However, the Board's d: novo review of a permt for com
pliance wth the substantive requirenments of the Act

and the Board's Rules does not necessarily require a com
plete review of all of' the factual background of the
project's environnmental and economc inpacts. The Board
may review the application and supporting materials

de novo, and may discern factual and |egal deficiencies in
a permt or in the decision of the District Conm ssion

on the face of those docunents.

The proper scope of our reviewin the present case is
defined by the scope of the issues originally raised in

t he appeal and subsequently heard by the Board. As

noted 1n the Introduction, this appeal raised the entire
permt for the Board's review.  The Board has been asked
to review the Commission's overall approach to the appli-
cation - the structure of the permt and the Conm ssion's
decision on its face - as well as the Comm ssion's eval ua-
tion of the factual evidence on the substantive criteria
of the Act. Qur present decision addresses only those

I ssues heard by the Beard and submtted for our review -
that is, the overall structure of the permt, and the
evidence on three of the criteria of the Act. Qur decision
to return this permt to the District Conmmssion is inde-
pendent|ly based on our decisions on each of these issues.

One of the apﬁellant's grounds of appeal in this case is
an argunent that the Listrict Conm ssion does not have

the authority to grant an unbrella-type permt for this
project because it is a private, commercial, for-profit

proj ect not conprehended within the terns of the Board's

| ndustrial Parks Permt Policy, adopted March 12, 1975.

W do not accept this argument. The Act nust be applied
flexibly within its brnad ternms and in support of its broad
objectives - to facilitate reasonable, planned econom c
devel opnent aswel|l as to mnimze the undesirable economc
and environnental effects of proposed devel opments. The
Act grants broad discretion to the District Comm ssions

to achieve these goals through the permt process: "A
permt may contain such requirenents and conditions as are
al l owable within the proper exercise of the police power
and which are appropriate with respect to "[the criteria

of the Act]." 10 V.S A $6086%:). We concl ude, in general
that the Comm ssion's use of a broadly-conditioned perm:t




AN

)

6

process for the commercial park was within the discre-
tion granted to the District Conm ssion by the Act and
the Rules of the Envirsnmental Board, and was neither
governed by nor precluded by the Board's specific policy
for review of nonprofit industrial park projects.

It does not necessarily follow, however, that the Comm s-
si on properly exercised its discretion in applying a
broadly-conditioned review process to the circunstances
of this case. Despite the broad discretion granted to
the District Conmissions to condition permts to insure
conpliance with the substantive criteria of the Act,

the District Conm ssion does not have authority to grant
a land use permt when the applicant has not met his
burden of proof on the criteria of the Act. The Act con-
tenplates the satisfaction of the criteria at a common
point in tine, or over a relatively narrow tine period.
Nei t her the Commi ssion nor the Board is authorized to
grant a permt on the "condition" that the criteria of
the Act be satisfied at some unspecified future tinme.

Qur review of the application and supporting docunentation
and the decision and permit issued by the District Commis-
sion reveals that the District Comm ssion incorrectly
applied the "unbrella" permt process to the several
criteria of Act 250 in this case. As this Board recently _
stated in the appeal of ¢ & K Brattleboro Associates, the
chief purposes of the unbrella permt policy are to facili-
tate the environnental review of conpl ex devel opnents and
to decrease the cost and uncertainty of the Act 250 process
for prospective tenants in a conplex project, while at the
same tine insuring that the vital interests of the public
and the natural environment are safeguarded as required

by the Act. To achieve these goals the District Comm s-
sion, the applicants for overall project review, and the
other parties to the Act 250 process nust work to establish
clearly the scope of review and approval given by the
umbrella permt itself and the scope of review that will
remain for individual tenants. In the present case, the
District Commssion failed to distinguish these issues

properly.

Inorder to carry his burden of proof for receipt of an
unbrella pernit, an applicant nust carefully define the

I ntended scope of the devel opnent as a whole; calculate
the magnitude of inpacts that will result fromthat scale
of developrment in terms of the criteria of the Act ("tota
project" inpacts); and satisfy the requirements of the
Act for the project as a whole, taking those total project
inpacts into account. |f the project as a whol e does not
satisfy the strict standards of the criteria of the Act,

a permt cannot be granted. The process is designed to
mnimze uncertainty to prospective tenants in the unbrella
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project, not to relieve the unbrella applicant fromthe
requi renent of neeting his burden of proof by postponing
review of sone of the criteria of the Act. W enphasize
that this process is designed not only to protect the
interests of the public, but to protect prospective

devel opers and investors from making investments in
projects that ultimately mght not be able to satisfy the
criteria iof the Act.

From our ‘review of the permt and the other evidence sub-
mtted to the Board, it is apparent that the District

Comm ssion did not test, the Blair Park proposal as a whole
against all of the criteria of the Act when it granted the
permt at issue in this case. The permt is therefore
Invalid until such tinme as the applicant can denonstrate
to the District Comm ssion or this Board that the criteria
of the Act are satisfied for the entire project, taking
the inpacts of the total project into account.

Wth respect to air pollution, the applicant has projected
the Park's ceiling level traffic inpact at 19,000 ADT;

t he Conm ssion, however, failed to conduct any review

what soever of the inpact that this traffic |oad would have
on air pollution in WIIliston or neighboring towns. The
Conm ssion reasoned that because the overall project was
not yet subject to review under the federal Clean Air Act,
that a pre-permt review was not required by Act 250. This
conclusion nmust fall in view of the Act's requirenent that
positive findings be mide on all of its substantive cri-
teria before a permt can be granted. The D strict Com

m ssion nust evaluate the air quality effect of the project
as a whole before granting a permt ftor the entire project.
The applicant has prepared and submtted to the Board a
study of the air pollution anticipated to result from
devel opment of the project. The District Conm ssion has
not had the opportunity to review that report. Upon
return of this application to the Comm ssion, the appli-
cant wll have the burden of show ng, through this and

ot her evidence, that the project as a whole will not

result in undue air pollution.

Inits Findings of Fact, the Conm ssion concluded that if
Blair Park is fully devel oped as planned, the total project
w |l generate at |east 20,000 gal/day in wastewater dis-
charges. Yet the permt. issued by the Comm ssion, which

Is a permt for the entire project, limts wastewater dis-
char?es fromthe project to 4300 gal/day, the |load result-
ing from devel opnent or Phase 1 alone.  The Conmm ssion
stated, "Further devel opnent of the lots beyond the capa-
city of 4,300 gallons per day disposal systemw | not

be allowed until acceptable nmeans of wastewater disposal
have been approved.” Tt is therefore %Pparent on the face
of the permt that the Comm ssion could not properly authori
devel opnent of any part. of this project beyond Phase 1. CQur

o
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i ndependent review of *the application materials reveals
that an on-site disposal systemw || accommobdate 4,300

gal /day, the flow experted from Phase 1 of the project,

but that no reasonable on-site capability exists to service
Phases 2 and 3of the project. These materials also revea
that at present there is no municipal sewer in place,

under construction, or even authorized to service Phases 2
and 3of the project. W conclude, therefore, that the
Conmi ssion could not properly have found that the appli-
cant had satisfied his burden of proof with respect to
wast ewat er di sposal for Phases 2 and 3 of the project.

The Conmission attenpted to make this finding by creating
a condition requiring the applicant to seek review at sone
future tine of the means of servicing wastewater discharges
from Phases 2 and 3. Weconclude that this contingent
review does not satisfy the strict requirenments of the

Act. The applicant has failed to satisfy its burden of
proof on this eriterion wWith respect to the inpacts of

the total project in the de novo review of that issue by
this Board. W conclude, therefore that the permt issued
for Phases 2 and 3of this project is invalid until the
applicant satisfies his burden of proof on this criterion.

ORDER

Jurisdiction over this permt is returned to the District
Commi ssion for review consisztent wWith the terms of the Act as
set out in this decision. Yo phase of this project can be
approved until the Commissinn IS al.le to nmake positive findings
on the total project inpacts of that phase with respect to
all criteria of the Act for which total project inpacts are
appropriate. The Conmmi ssion nust review its findings with
respect to all of the criteria of the Act to determne which

i ssues are as yet not properly resolved. In particular, the
| and use permt for Phase 1 of this project is invalid until
the Comm ssion has reviewed the full inpact of Phase 1 on air

pol lution and found positively that it will create no undue
adverse effect on air quality. The land use permt for Phases
2 and 3 is hereby declared invalid until the applicant satis-
fies his burden of proof with respect to all the Criteria o
the Act. In particular, the applicant nust denonstrate that
the overall level of air pollution generated by the project as
a whole will not create an undue adverse effect on air quality,
and nust denonstrate the capability to service the wastewater
demand created by Phases 2 and 3, either by an approved connec-
tion to an existing or reasonably inm nent rmnunicipal treatnent
system or by sone other means. The Comm ssion's findings

on the other criteria of the Act are subject to revision as
required by changing circunstances between the date of those
findings and the date on which positive findings can be made
for the project as a whole.




Dated at Montpelier,

Menbers voting to issue
this decision:

Margaret P. Garland
Fer di nand Bongartz

Dwi ght E. Burnham, Sr.
Melvin H Carter

Roger N. MIler

Donal d B. Sargent
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Vernont this 16th day of June,

ENVI RONVENTAL  BOARD

1980.




